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IN THE 

(Hntteb States Court of Appeals 

for tfje District of Columbia Circuit 


No. 9913. 


DOROTHY ARBAUGH, Petitioner, 

I 

V. 

DISTRICT OF COLUMBIA, Respondent. \ 

I 

i 


On Petition for Review of Decision of the Board of Tax 
Appeals for the District of Colombia. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. | 

i 

This is an appeal from a decision of the Board of Tax Ap¬ 
peals for the District of Columbia adjudging and determin¬ 
ing that assessments of income taxes against the petitioner 
for the calendar years 1945 and 1946 be affirmed. The 
Board had jurisdiction under Section 47-1531 and this 
court has jurisdiction under Section 47-2404 of the District 
of Columbia Code, 1940 Edition. 
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STATEMENT OF THE CASE. 

The Undisputed Facts. 

The petitioner, on unmarried woman, has been in the Dis¬ 
trict of Columbia since August 1, 1936. She came from 
Terre Haute, Indiana, to a position in the National Ar¬ 
chives, where she was employed until early in March, 1943. 
She then became employed in the office of the Quartermaster 
General in the War Department, where she remained until 
the middle of February, 1946, when she went to employment 
in the Library of Congress, where she has charge of the 
book section in the Copyright Cataloging Division. Before 
coming to the District, the petitioner lived in Terre Haute, 
Indiana, where she voted and paid income taxes to Indiana. 
When she left Indiana, she stopped paying the state income 
tax, thinking she was no longer liable. She began paying 
it again for the year 1939, after she came to the District of 
Columbia, “after a revision in the State Law of Indiana, to 
apply to people like my self.’ ’ She has been paying the In¬ 
diana Income Tax ever since then and is still paying it. Her 
Indiana Income Tax Returns, commencing in May, 1933, to 
and including the year 1946 (except the period July 1, 1936 
to January 1, 1939) were received in evidence, together 
with her canceled checks showing payment of the taxes 
covered by her returns. (Tr.66-84) Her Indiana Income 
Tax Returns were filed immediately before the 31st of Jan¬ 
uary of each year. In 1940, she inquired about her liability 
to pay the Indiana Income Tax in view of the facts that, 
while she was a legal resident of that state, she resided in 
the District of Columbia, where her entire income was 
earned. The taxing authorities in Indiana ruled that she 
was liable for the tax and she continued to pay it without 
further contest. (Tr. 85-90) Her legal residence address 
is 711 South Center Street, Terre Haute, Indiana. At the 
time she left Indiana and came to the District of Columbia, 
she did not have any intention to abandon her domicile or 
legal residence in Indiana, and since that time, up to the 
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present time, she has not had any snch intention. Since 
that time she has had no intention of acquiring a domicile 
or a legal residence in the District of Columbia. (App. ID 
18 ) # . | 
A certificate of the Board of Registration of Vigo 
County, Indiana, was received in evidence showing that the 
petitioner has been a registered voter and voted in Indiana 
since January 24, 1934. (Tr. 91-92) i 

On cross-examination, the petitioner testified that she 
understood the term “domicle” is synonymous 41 with m^ 
claim to legal residence in Indiana”; that the last time she 
has been in Indiana was in April or May, 1937; that she has 
no relatives there. In response to the question: “You 
don’t ever expect to go back to Indiana to live?” and sim¬ 
ilar questions, she replied: “I have no expectations to go 
anywhere. I have no expectations, further, to stay here. 
I have no expectations of any kind. ... If it should suit 
my purposes to go there, I would. ... I have not had any 
intention of going anywhere, any more than I have had any 
intention of staying in the District.” In response to the 
question: “Where do you consider your home to be?” and 
similar questions, she replied: “My home is where I am. 
I am residing in the District. It is right here. 1803 Biltmote 
Street.” That she filed Income Tax Returns in the District 
of Columbia for the calendar years 1940 through 1944, both 
inclusive. (App. 18-21) ! 

On re-direct examination a letter dated April 15, 1942, 
from the petitioner to the Assessor for the District of Co¬ 
lumbia was received in evidence, in which the petitioner 
stated: 

“Herewith is my income tax return for 1941 and my 
check for $17.77 in payment of the District income tax for 
1941. I pay this tax under protest and I desire to protest 
likewise the payment which I made for 1940. 

“During 1941 I learned that, claiming legal residence in 
the state of Indiana, I am liable for income tax payments 
in that state according to an amendment to the state law 
that became effective Jan. 1,1939. 
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44 It does not seem equitable to be required to pay income 
tax on the same level in two localities. As this is a time 
when tax payers must make every penny count, can’t this 
matter of duplicate taxes receive final settlement during 
1942?” (Tr. 94) 

The Board’s Findings of Fact. 

The Board found the facts in substance as shown above 
and specifically found that: 

44 8. At the time she left Indiana and came to the 
District of Columbia she did not have any intention to 
abandon her domicile or legal residence in Indiana, and 
since that time she has not had such intention or the 
intention to acquire a domicile or legal residence in the 
District of Columbia....” (App. 7) 

STATEMENT OF POINT BELIED UPON. 

Petitioner was not domiciled in the District of Columbia 
on the last days of the taxable years involved and therefore 
was not liable for the income tax levied by the respondent 
and the assessment appealed from should be canceled. 

SUMMARY OF ARGUMENT. 

An unmarried woman domiciled in Indiana, who came to 
the District of Columbia in 1936 to work for the Federal 
Government and who has never had any intention of es¬ 
tablishing a domicile in the District of Columbia but has 
always had an intention of retaining her state domicile and 
has demonstrated such intention by paying an income tax 
in Indiana (which is imposed by that state on its non-resi¬ 
dent as well as its resident domiciliaries) and by retaining 
registration as a voter in Indiana and by voting therein and 
by retaining as her address therein the residence in which 
she lived before coming to the District of Columbia, was 
not 44 domiciled in the District of Columbia” on December 
31, 1945, and December 31, 1946, within the meaning of 
that term as used in Section 47-1502 of the District of 
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Columbia Code, 1940 Edition, and, therefore, was not sub¬ 
ject to the District of Columbia income tax imposed by thatj 
section on “every individual domiciled in the District of j 
Columbia on the last day of the taxable year . 

The Board’s findings of fact that “At the time she left! 
Indiana and came to the District of Columbia she did not' 
have any intention to abandon her domicile or legal resi¬ 
dence in Indiana, and since that time she has not had such 

• • . i 

intention or the intention to acquire a domicile or legal resi¬ 
dence in the District of Columbia” require the conclusion 
that the petitioner was not domiciled in the District of Co¬ 
lumbia on the last days of the taxable years involved. 

ARGUMENT. j 

Petitioner was not domiciled in the District of Columbia 
on the last days of the taxable years involved and therefor© 
was not liable for the income tax levied by the respondent 
and the assessment appealed from should be canceled. 

i 

In substance, the undisputed facts are that the petitioner, 
an unmarried woman, was domiciled in Indiana, where she 

7 . 7 I 

was a registered voter and paid income taxes to that state. 
She came to the District of Columbia in 1936 to work for 
the Federal Government. Since that time she has held three 
positions in the Federal Government, two of which were in 
the Executive Branch and the third and present one in the 
Legislative Branch. She has never had any intention of 
establishing a domicile in the District of Columbia but has 
always had an intention of retaining her Indiana domicile. 
She has demonstrated such intention by paying an income 
tax in Indiana (which is imposed by that state on its non¬ 
resident as well as its resident domiciliari#s) and by re- 

i 

taining registration as a voter in Indiana and by voting 
therein and by retaining as her address therein the resi¬ 
dence in which she lived before coming to the District of 
Columbia. j 

In view of the Board’s findings of fact that “At the time 
she left Indiana and came to the District of Columbia she 

i 


i 

j 
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did not have any intention to abandon her domicile or legal 
residence in Indiana, and since that time she has not had 
such intention or the intention to acquire a domicile or 
legal residence in the District of Columbia” it is difficult, 
if not impossible, to understand the basis of the Board’s 
conclusion and decision that the petitioner had become 
domiciled in the District of Columbia on December 31,1945 
and December 31, 1946. The Board’s conclusion and de¬ 
cision, in view of those findings of fact, are contrary to the 
Supreme Court’s explanation of its holding in District of 
Columbia v. Murphy, 314 U. S. 440, 86 L. ed. 329, “that 
persons are domiciled here who live here and have no fixed 
and definite intent to return and make their homes where 
they were formerly domiciled. 9 In Note 9, the Supreme 
Court, in explaining that holding, stated that * ‘ one may not 
be visited with unwelcome domicile for lacking the gift of 
prophecy.” 

In Beedy v. District of Columbia, 75 U. S. App. D. C. 289, 
126 F. (2d) 647, this court referred to its decision in 
Sweeney v. District of Columbia, 72 U. S. App. D. C. 30,113 
F. (2d) 25, and to the Supreme Court’s decision in Murphy 
v. District of Columbia, supra, and said: 

“ .... We said in the former that there must be a con- 
juntion of physical presence and animus manendi in 
the new location to bring about a domiciliary change. 
And likewise, the Supreme Court, in the latter, held 
that one in government employment does not acquire 
a domicile here simply by coming into the District to 
live “for an indefinite period of time.” This is no 
more than the recognition of the rule, again and again 
approved by the Supreme Court, that to effect the 
change there must be “the absence of any present in¬ 
tention ofi not residing there permanently or indefi¬ 
nitely.” Gilbert v. David, 235 TJ. S. 561, 569; William¬ 
son v. Osenton, 232 TJ. S. 619, 624. And this rule ap¬ 
plies whatever the motive inducing the change. 4 . .” 

In this case, the Board made the same error that it made 
in CoUier v. District of Columbia, 82 U. S. App. D. C. 145, 
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161 F. (2d) 649. In reversing the Board’s decision in that 
case, this court said: 

“The Board of Tax Appeals thought that the case 
was covered by the second paragraph above quoted. 
We think that conclusion was error, and that the error 
is demonstrated by the footnote which we have quoted 
from the Supreme Court’s opinion.” 

The legislative history of the statute involved, which was 
reviewed by the Supreme Court in its opinion in District of 
Columbia v. Murphy, supra, shows very clearly that Con¬ 
gress intended to exclude Federal employees “provided 
such employees have not of their volition surrendered their 
domiciles in the States and have voluntarily acquired dom¬ 
iciles within the District of Columbia.” 

By its decision in District of Columbia v. Murphy, supra., 
the Supreme Court did not abandon but rather reaffirmed 
“intention” as the primary test in these cases. It said 
that: 

“To hold taxable one who contends that he is not 
domiciled here, the Board need not find the exact time 
when the 4 attitude and relationship of person to 
place’ which constitute domicile, Texas v. Florida, 
306 U. S. 398, 411, 83 L ed 817, 827, 59 S Ct 563, 121 
ALR 1179, were formed, so long as it finds they were 

formed before the tax day....” I 

! 

I 

In this case, the Board did not find that the 4 4 attitude and 
relationship of person to place” which constitute domicile 
were ever formed by the petitioner. On the contrary it 
made findings of fact the effect of which is that they were 
never formed. 

The petitioner’s real attitude and intention, as disclosed 
by her entire course of conduct as well as by her testimony 
(which her entire course of conduct corroborated) were to 
retain her domicile in Indiana. In what more tangible ways 
could she have demonstrated her intention than by paying 
income taxes, voting and retaining her address in Indiana? 


i 

j 
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In effect, she has been “visited with unwelcome domicile 
for lacking the gift of prophecy ” and, contrary to Con¬ 
gressional intent, “triple taxation” has resulted. (See re¬ 
view of the legislative history in District of Columbia v. 
Murphy, supra.) 

The Board’s suggestion, in its Memorandum, that if the 
petitioner had stated to the Indiana taxing authorities 
. . . that she had no intention to return to Indiana, they 
would not have ruled that she was liable for the tax” in 
Indiana is without any factual foundation. There is no 
basis for the suggestion that she had “no intention” at 
that time to return to Indiana. 

In its Memorandum, the Board suggests also that the pe¬ 
titioner intended some facts to which the law attaches the 
consequence of domicile in the District whether she in¬ 
tended to surrender her Indiana domicile and acquire one 
in the District or not. What facts did she intend to which 
the law attaches that consequence? To what facts did the 
Board refer? 

Moreover, the Board’s Memorandum takes a position 
contrary to the Supreme Court’s ruling that one cannot 
be visited with unwelcome domicile for lacking the gift of 
prophecy. 

The Board has given more weight to the petitoner’s in¬ 
ability to make a self-serving declaration that she intends 
to return to Indiana than it has given to her course of con¬ 
duct during her sojourn in Washington. Her course of 
conduct indicates that she has had such an intention. 
Both her testimony and her conduct indicate no intention 
to acquire a domicile in the District of Columbia. 

The Supreme Court said in District of Columbia v. Mur¬ 
phy, supra: 

“One’s testimony with regard to his intention is of 
course to be given full and fair consideration, but is 
subject to the infirmity of any self-serving declaration, 
and may frequently lack persuasiveness or even be con¬ 
tradicted or negatived by other declarations and in¬ 
consistent acts.” 
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In Beckham v. District of Columbia, 82 TJ. S. App. D. C. 
296, 163 F. (2d) 701, this court said: 

... We think these conditional answers to hypothec 
ical questions constitute no substantial evedence that 
the Beckhams have not had during the period of their 
residence in the District a fixed intention at the end of 
Mr. Beckham’s Government service to return to their 
previous abode in Texas. It is that fixed intention 
that is controlling under the ruling in the Collier case. 
Any honest witness—and no question of the ver r 
acity of the Beckhams is here raised—testifying to a 
fixed intention to return to a former abode at the end of 
Government service would be bound to admit, if ques¬ 
tioned, that he might remain in the District if at some 
future time it was made substantially to his advantage 
to do so; or that if he were to reach an advanced age 
before his Government service ended, he might not de¬ 
part. If such speculative answers to hypothetical 
questions warrant disregard of convincing circumstan¬ 
tial evidence and direct statements as to past and 
present domiciliary intent, then the rule of the Collier 
case is rendered nugatory. We think such questions 
and answers insufficient to bar a former domicile in the 
face of uncontradicted and unequivocal testimony of 
a fixed intent throughout the period of the Government 
service in the District to return to the former abode af 
the end of such service. The concession of counsel, 
mentioned above, that if the Collier decision is to stand 
it controls the instant case, confirms this view.” 

The facts that the petitioner, an unmarried woman, while 
working for the Federal Government, maintains in the Dis¬ 
trict of Columbia what she calls “home” and does not 
maintain a home in Indiana do not require that she be held 
domiciled here. In District of Columbia v. Murphy, supra, 
the Supreme Court said: j 

“From these various data on congressional intent, 
it is apparent that the present cases are not governed 
by the tests usually employed in cases where the ele¬ 
ment of Federal service in the Federal City is not preS- 
ent. 8 We hold that a man does not acquire a domicile 
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in the District simply by coming here to live for an 
indefinite period of tine while in the Government ser¬ 
vice. A contrary decision would disregard the state¬ 
ments made on the floor of Congress as to the meaning 
of the statute, fail to give proper weight to the trend 
of judicial decisions, with which Congress should be 
taken to have been cognizant, and result in a wholesale 
finding of domicile on the part of Government servants 
quite obviously at variance with congressional policy. 
Further, Congress did not intend that one living here 
indefinitely while in the Government service be held 
domiciled here simply because he does not maintain a 
• domestic establishment at the place he hails from. Such 
a rule would result in taxing those unable to maintain 
two establishments, and exempting those able to meet 
such a burden—thus reversing the usual philosophy of 
income tax as one based on ability to pay.” 

CONCLUSION. 

It is respectfully submitted that the decision of the Board 
should be reversed. 

Respectfully submitted, 

Abthtjr J. Hilland, 

Attorney for Petitioner. 

902 Shoreham Building, 

Washington 5, D. C. 
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v. 
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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

12 Filed Apr 26 1943 

BOARD OF TAX APPEALS FOR THE DISTRICT OF 

COLUMBIA 

Docket No. 1080 

Dorothy Ajrbaugh, Petitioner 

v. 

District of Columbia, Respondent 

Petition for Review. 

Dorothy Arbaugh, the petitioner in this cause, by Arthur 
J. Hilland, her counsel, hereby files her petition for a re¬ 
view by the United States Court of Appeals for the District 
of Columbia of the decision of the Board of Tax Appeals 
for the District of Columbia, rendered March 30, 1948, 
determining that an income tax was lawfully assessed 
against the petitioner by the Assessor of the District of 
Columbia and collected from her by the Collector of Taxes 
for the District of Columbia for the taxable year ended 
December 31, 1945, in the amount of Thirty-Nine and 
02/100th Dollars ($39.02), including interest of Six and 
02/100th Dollars ($6.02). 


I 

The petitioner is a citizen of the United States with 
domicile in the State of Indiana and residence at 1803 
Biltmore Street, Northwest, Washington, District of Co¬ 
lumbia. 


Nature op the Controversy 


(a) The controversy involves the question of the domi¬ 
cile of the petitioner and the validity of the assessment 

and collection by the assessing and collecting au- 
13 thorities of the District of Columbia of an income 
tax for the taxable year ended December 31, 1945. 

(b) The petitioner is an employee of the Library of 
Congress and now resides in the District of Columbia and 
has resided therein since 1936. For many years prior to 
her residence in the District of Columbia, the petitioner 
resided and was domiciled in Terre Haute, Indiana. When 
the petitioner came to the District of Columbia she had 
no intention to abandon her domicile in Terre Haute, In¬ 
diana, and since that time has never had any such inten¬ 
tion and has voted and paid income taxes in Indiana 
throughout the years of her residence in the District of 
Columbia and she has never had any intention to establish 
a domicile in the District of Columbia. 

(c) The petitioner did not file an income tax return with 
the Assessor of the District of Columbia for 1945, and on 
October 22, 1947, the said Assessor made a deficiency as¬ 
sessment of Thirty-Three and 00/100 Dollars ($33.00) 
against her. The petitioner paid the said tax to the Col¬ 
lector of Taxes for the District of Columbia under protest 
in writing on November 26, 1947, and appealed from said 
assessment to the Board of Tax Appeals upon the grouhd 
that the petitioner was not domiciled in the District of Co¬ 
lumbia on the last day of the taxable year involved. 


• m ! 

The petitioner being aggrieved by the findings of fact 
and conclusion of law and opinion of the Board of Tax 
Appeals and by its decision entered pursuant thereto de- 





4 


sires to obtain a review thereof by the United States Court 
of Appeals for the District of Columbia. 

Arthur J. Helland 
Counsel for petitioner 
902 Shoreham Building' 
Washington, D. C. 

14 District of Columbia, ss: 

Arthur J. Hilland, being first duly sworn, on oath says 
that he is counsel of record in the above entitled cause; 
that as such counsel he is authorized to verify the foregoing 
petition for review; that he has read the said petition and 
is familiar with the statements contained therein and the 
statements made therein are true to the best of his knowl¬ 
edge, information and belief. 

Arthur J. Hilland 


Subscribed and Sworn to before me this 25th day of 
April, 1948 


Genevieve M. Foreman 
Notary Public , D. C. 
My Commission expires Sept. 1, 1952. 
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Filed Mar 30 1948 


Appeals from deficiency assessments of income taxes for 
1945 and 1946. 


Findings of Fact and Conclusion of Law. 

Findings of Fact 

1. Petitioner came to the District of Columbia from 
Terre Haute, Indiana in 1936, to take a position with the 
National Archives. She was" employed there until early 
in 1943, when she went to the Office of the Quartermaster 
General in the War Department. She remained there until 
1946, and then went with the Library of Congress, where 
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she is now in charge of the book section of the Copyright 
Cataloging Division. 

2. Before coming to the District she had lived in Terife 
Haute, Indiana, where she had registered as a voter in 
1934. When she was living in Terre Haute she voted 
there. She paid income taxes to the State of Indiana from 
the time of the enactment of the Indiana income-tax laws 
in 1933 until 1936. In 1936, thinking she was no longer 
liable, she stopped paying. 


3. She had stopped paying income taxes in Indiana after 
1936 because she considered herself no longer liable there¬ 
for. In 1940, having heard unofficially that the Indiana 
law had been changed, she inquired of the Indiana taxing 
authorities by mail as to her liability for Indiana income 
tax “as a non-resident, claiming legal residence in In¬ 
diana”. She stated in that letter that her leg^l 
5 residence was 711 South Center St., Terre Haute, 
Indiana, which was the address appearing on her 
registration record referred to in Finding 2. 

In reply to her inquiry she was informed by the D i&tr ie» 
of the Gross Income Tax Division -SpLndiana, tha^the De¬ 
partment of Treasury held that all residents of the State 
of Indiana receiving compensation from the H. S. Govern¬ 
ment for services, were subject to the gross income tax as 
of January 1, 1939. She was requested in that letter to 

file a return for 1939. J?/re-C,T9f~ I 

On August 18,1941, the^p i s trict ' of the Gross Income Tax 
Division of Indiana requested her to file a return for 1940. 
She did not answer that letter and on September 23, 1941 
the Director called her attention to the fact that she had 


not done so, and inquired of her whether Indiana was her 
legal address and residence. 

On September 26, 1941 she wrote to the Director of the 
Gross Income Tax Division, stating that the 6th District in 
Indiana was her legal address and that she had not paid 
Indiana income tax for 1940 because she believed she was 




not required to, as she desided in Washington, D. C. and 
received her entire income from the Federal Government. 
She further stated that she did not believe she was liable 
for income tax for Indiana and that it seemed to be more 
logical to pay the local tax in the community where one 
resides; and that she accordingly had paid an income tax 
for 1940 in the District of Columbia and expected to con¬ 
tinue paying that tax as long as the District remained her 
place of residence. She stated that if there was any fur¬ 
ther information that he required she would be glad to 
furnish it. 

On October 1,1941 the Director replied advising her that 
she was required to pay the tax of Indiana as long as she 
held her legal residence in that State, and on January 30 
she paid the taxes for 1940 and 1941. It does not ap¬ 
pear that she ever made any statement of the 
6 facts to the Indiana authorities, except as above set 
forth, nor does it appear that she exercised her 
rights under the Indiana Law (Burns. Ann. Stats, sec. 64- 
2614), to file claims for refund with the Department of 
Treasury of that State and in the event of an adverse rul¬ 
ing, to apply for judicial review. 

4. Petitioner did not file any income-tax returns with the 
Assessor of the District of Columbia for 1945 or 1946. 

5. On October 22, 1947, the Assessor made a deficiency 
assessment against her of $33.00 for 1945. On November 
26, 1947 she paid the amount of the deficiency, plus $6.02 
interest, a total of $39.02, under protest in writing. 

6. On October 22, 1947, the Assessor made a deficiency 
assessment against her of $34.37 for 1946. On November 
26, 1947 she paid the amount of the deficiency, plus $2.15 
interest, a total of $36.52, under protest in writz^ t ;. 

7. On January 5, 1948 she appealed from each of these 
assessments upon the ground that on the last day of the 
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taxable years involved, she was not domiciled in the Dis^ 
trict of Columbia, but in the State of Indiana. 

I 

8. At the time she left Indiana and came to the District 
of Columbia she did not have any intention to abandon 
her domicile or legal residence in Indiana, and since that 
time she has not had such intention or the intention to 
acquire a domicile or legal residence in the District of Co¬ 
lumbia. She testified that to her the term “Legal resi¬ 
dence” meant a citizen with voting privileges, franchise, 
and that the term “domicile”, as she understood it, was 
synonymous with her claim of legal residence in Indiana. 

9. To the question, “You don’t ever expect to go back 
to Indiana to live?”, she replied, “I have no expectations 
to go anywhere. I have no expectations, further, to stay 
here, I have no expectations of any kind.” 

7 To the question, “But you don’t intend to go back 

to Indiana to live?”, she replied, “If it should suit 
my purpose to go there, I would.” 

To the question, “You have not had any intention of go¬ 
ing back talndiana since 1939 have you?”, she replied, “I 
have not any intention of going anywhere, any more 
than I have had any intention of staying in the District.” 

10. The last time she was in Indiana was in 1937. She 
has no relatives there. 

11. Petitioner has not at all times since coming to the 
District of Columbit in 1936 intended to return to Indiana 
and resume her former home there, and on December 31, 
1945 and December 31, 1946 she was a resident of the Dis¬ 
trict of Columbia. 

i 

Conclusion of Law 

Petition er having been domiciled in the District of Co¬ 
lumbia luiVDecember 31, 1946, was liable for District of 
Columbia income taxes for those years levied by the Dis- 

- 'VecSMGEfi ago ! 
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trict of Columbia Revenue Act of 1939. The assessments 
appealed from should be affirmed. 

Decision will fee entered for respondent. 

Lawrence Koenigsberger, 

Member Sole, 

Board of Tax Appeals for the District of Columbia. 


8 Filed Mar 30 1948 

Memorandum. 

In District of Columbia v. Murphy , 314 U. S. 441, the 
Supreme Court said, with regard to employees of the Fed¬ 
eral. Government living in the District: 

“We hold that a man does not acquire a domicile in the 
District simply by coming here to live for an indefinite 
period of time while in the Government service . . . 

On the other hand we hold that persons are domiciled 
here who live here and have no fixed and definite intent to 
return and make their homes where they were formerly 
domiciled.* * 

In a footnote on page 445 to the last-quoted portion, 
the Court said: 

“This is not inconsistent with our holding that domicile 
here does not follow from mere indefiniteness of the period 
of one’s stay. While the intention to return must be fixed, 
the date need not be; while the intention to return must 
be unconditional, the time may be, and in most cases of 
necessity is, contingent. The intention must not waver 
before the uncertainties of time, but one may not be visited 
with unwelcome domicile for lacking the gift of prophecy. * ’ 

The Court further said: 

“In order to retain his former domicile, one who comes 
to the District to enter Government service must always 
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i 


have a fixed and definite intent to return and take up his 
home there when separated from the service.” (p. 456). 

In Collier v. District of Columbia , decided by the "0;. S. 
Court of Appeals for the District of Columbia on May 5, 
1947, on appeal from a decision by this Board, the Court 
held that the evidence before the Board, including the testi¬ 
mony of the petitioner that he intended to return to 
New Hampshire when his connection with ithe 
9 Government were severed, required a finding that 
he had the intent to return held by the Supreme 
Court in the Murphy case to be requisite for the retention 
of his former domicile. 

In Beckham v. District of Columbia, decided by the same 
Court on September 15, 1947, a case which substantially 
paralleled the Collier case in respect of both delineation 
of circustances bearing upon domiciliary intent and direct 
statements of the parties as to their intent, a similar con¬ 
clusion was reached. j 

In this case, in answer to direct questioning as to peti¬ 
tioner’s intention as to going back to Indiana, she stated 
that she had no expectation to go back to Indiana any mqre 
than she had any intention to staying in the District. 

The Supreme Court, in the Murphy case, said that one’s 
testimony with regard to his intention is of course to be 
given full and fair consideration, but is subject to the in¬ 
firmity of any self-serving declaration. The Court was 
referring to testimony of a person claiming out-of-District 
domicile in support of his contention. When the testi¬ 
mony of such person is not in support of his contention, and 
especially when it negatives such intention, it is very strong 
evidence against it, notwithstanding Alamo v. del Rosario, 
69 App. D. C. 47, 98 F. 2d 328. Here the witness, expressly 
refused to state that she had any intention of returning to 
Indiana, and that intent, as held by the three cases herein 
cited, is essential, the various other elements referred to in 
the Murphy case being merely evidentiary facts bearing 
on the ultimate fact of intent. 
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The attitude of the Indiana taxing authorities in collect¬ 
ing income taxes from petitioner was for the years in¬ 
volved, and her acqniescense therein, if not justified by the 
circumstances, cannot defeat the right of the District Gov¬ 
ernment to tax the petitioner if it exists at all. In 

10 all her correspondence with the Indiana taxing au¬ 
thorities, petitioner referred to herself as a resident 

of Indiana residing in the District of Columbia; thereby 
admitting the factual basis for taxation by that State under 
its statutes (Bums, Ind. Stats. Ann. section 64-2602). It 
is to say the least, conceivable, that if she had stated to 
them that she had no intention to return to Indiana, they 
would not have ruled that she was liable for the tax. 

Petitioner’s testimony disclaiming intent to give up 
her Indiana domicile and acquire District domicile, are not 
controlling. The actual facts as to the place of residence 
and a person’s real attitude and intention with respect to 
it, as disclosed by his entire course of conduct, are the con¬ 
trolling factors in ascertaining his domicile. “When one 
intends the facts to which the law attaches consequences, 
he must abide the consequences whether intended or not.” 
Texas v. Florida, 306, U. S. 398, 425. 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for the District of Columbia. 

• ••• • ••••• 

11 Filed Mar 30 1948 

Decision. 

These proceedings came on to be heard upon the peti¬ 
tions filed herein; and upon consideration thereof and of 
the avidence adduced at the hearing on said petitioners, 
it is, by the Board, this 30th day of March, 1948, 
Adjudged and determined. That the assessments of in¬ 
come taxes against petitioner, Dorothy Arbaugh, for the 


calendar years 1945 and 1946, herein appealed from, be, 
and they are hereby, affirmed. 

La whence Koenigsbebger, 

Member Sole, 

Board of Tax Appeals for the District of Columbia. 

• ••• •••••• 

n. 

i 

EXCEEPTS FROM TESTIMONY AND PROCEEDINGS. 

19 Dorothy Arbangh 

was called as a witness in her own behalf and, having been 

first dnly sworn, was examined and testified as follows: 

j 

Direct Examination 

By Mr. Hilland: i 

Q. Will yon please state your full name? A. My name 
is Dorothy Arbangh. 

Q. And yon are the Petitioner named in each of these 
two cases? A. That is right. 

Q. Where do yon live in the District of Columbia—that 
is admitted; strike that. How long have yon been in the 
District of Columbia? A. Since August 1, 1946. 

Q. From where did you come to the District of Colum¬ 
bia? A. Well, I came from Indiana, Terre Haute, Indiana. 
I spent a month in Detroit on the way, on a vacation. ! 

Q. I mean, immediately prior to coming to the District, 
where had you been living? A. In Terre Haute, Indiana. 

Q. Now, what employment did you first obtain in 

20 the District of Columbia; or what brought you here? 
Put it that way. A. I came to a position in the 

National Archives. 


Q. Is that in the Legislative or Executive Department 
of our Government? A. That, I am not sure. I t hink it is 

j 

in the Executive. 
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Q. How long were you employed there? 


A. Till early in March, 1943; the exact date escapes 
me. I think it is the 4th or 5th, something like that, about 
the 8th. 

Q, Then, to what employment did you go ? A. The Office 
of the Quartermaster General in the War Department. 

Q. That is in the Executive Branch of the Govern- 

21 ment? A. That is right. 

• Q. How long were you there? A. Until the 18th 
of February, 1946. I believe the 18th was actually Mon¬ 
day, so that was the Friday before the 18th. 

Q. Then, to what employment did you go? A. To the 
Library of Congress. 

Q. And that is in what branch of the Government? A. 
That is the Legislative branch. 

Q. Where are you employed at the present time? A. In 
the Copyright Office in the Library of Congress. I have 
charge of the book section in the Copyright Cataloging 
Division. 

Q. Now, before coming to the District of Columbia, were 
you domiciled in the State of Indiana; that is, was your 
legal residence there? A. That is right. 

Mr. Updegraff: I object, legal conclusion. 

’The Board: Sustained. 

By Mr. Hilland: 

Q. When you were living in Terre Haute, Indiana, where 
did you vote? A. In Indiana, in Terre Haute. 

Q. And where did you pay taxes at that time? 

Mr. Updegraff: I object. It has not been shown 

22 that she paid any taxes. 

By Mr. Hilland: 

Q. Did you pay taxes at that time, while you lived 
there? A. WLile I lived in Indiana, the State passed an 
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income tax law, and when it passed the law, I began to 
pay in Indiana. 

Q. Do you remember how many years yon paid taxes, 
income taxes, in the State of Indiana before coming to 
Washington? A. That is shown by the copies I have kept 
of my blanks. I don’t recall the exact year it started, 1934, 
approximately. I would have to look at those and see. 

Q. Do these refresh your recollection? A. That is right. 
No, these are the recent ones—the period covered by the 
first one was May, 1933 to June, 1933. 

Q. Then you started paying that state income tax in 
Indiana in 1933? A. That was immediately after the pas¬ 
sage of that law, when they first put it into effect. 

Q. Have you paid it continuously since that time? £. 
When I left Indiana in 1936, it did not apply to non-resi¬ 
dents of Indiana. .They revised the law, after I came to 
the District. 

Mr. Updegraff: If your Honor please, I submit the 
answer is not responsive. 

The Board: It isn’t. Repeat the question. 

23 (Whereupon, the question was read by the re¬ 
porter.) 

The Witness: As long as I have been liable. 

The Board: Answer the question, please. 

By Mr. Hilland: j 

Q. Has there been an interrupation- A. There was 

an interruption from 1936- 

The Board: Give us a factual answer. j 

By Mr. Hilland: j 

Q. When did that interruption occur? A. Between my 
departure- 

The Board: Just tell us in what years you paid and 
what years you didn’t pay. 

The Witness: I left Indiana on June 1, 1936; and I 
stopped paying at that time, thinking I was no longer 


i 

i 

i 
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liable. I began paying in 19—I paid again for the year 
1939, after I came to the District, after a revision in the 
State law of Indiana, to apply to people like myself. 

The Board: Wait a minute, she still hasn’t answered. 
How long did you continue? 

The Witness: How long did I continue? 

The Board: You said you resumed paying taxes for the 
year 1939. 

The Witness: I am still paying them; I paid them the 
last time in January, ’47—’48. 

24 The Board: Did you pay in 1940? 

The Witness: Yes. 

The Board: In ’41? 

The Witness: I have been paying them ever since, and 
still paying them. 

By Mr. Hilland: 

Q. Are these the tax returns that you have filed in the 
State of Indiana, commencing in May, 1933? A. That is 
right, they are. 

Q. To and including the year, 1946? A. They do, yes. 
Q. And you have a copy of vour return for the year 
1947? A. I should have. They should all be right in there, 
because I have kept my file complete. 

Q. Well, that was the month before last. A. The last 
one I paid was in January, 1948. 

Q. That was last month? A. Yes. 

Q. You haven’t turned that over to me, have you? A. 
No. 

Q. Do you have a copy of that with you? 

Mr. Hilland: I offer these returns in evidence. 

The Witness: I believe I forgot to pay it in January. 
That is the actual fact. 

25 By Mr. Hilland: 

Q. That was just last month. A. That is right. The 
State did not send me a blank and I forgot to pay it. 
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j 
j 

The Board: That is no evidence of when they were filed. 
Mr. Hilland: Well, let me ask the witness this question. 
The Witness: They were filed immediately before the 
31st of January. j 

By Mr. Hilland: 

26 Q. Of the following year? A. That is right. 

Q. Representing the end of the taxable year? A. 
while I was in Indiana, I think I paid sometimes quarterly 
or half-yearly; but since I have been here, I paid annually 
in January. 

By Mr. Hilland: ! 

Q. I hand you a series of checks and ask you if that 
is your signature on each one of those checks? A. 
It is. | 

27 Q. On all of those? A. Yes. 

Q. And are those checks with which you paid the 
tax to the State of Indiana? A. They are. 

Mr. Hilland: I offer those in evidence. 

I 

• • • • • • • • • I • 

(Whereupon the said document was marked Petitioner’s 
Exhibit 2 and received in evidence.) 

j 

By Mr. Hilland: 

Q. Miss Arbaugh, did there come a time after you caihe 
to Washington when you contested with the State of In¬ 
diana your liability to pay tax to the State of Indiana? 
A. That is right, there did. 

Q. When was that? A. About 1940, I think. 

Q. Do these letters refresh your recollection as to the 
time? A. These letters show the complete episode, i 
Q. Well, then it was a little after 1940, wasn’t it? A. 
My first letter, I don’t believe is here. That was 

28 an earlier letter in 1941 in which I wrote, inquir¬ 
ing—yes, it is a letter to which this is an answer. 

This answer is dated January- ; 


i 
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The Board: Miss Arbaugh, when you talk about “this 
letter” it doesn’t mean anything on the record. Refer to 
it by dates so we can identify it. 

The Witness: A letter dated January 31, 1940 from 
the Gross Income Tax and the Store License Division of 
the State of Indiana, in answer to my letter dated Janu¬ 
ary 25. 

By Mr. Hilland: 

Q. 1940? A. 1940. 

Q. You do not have a copy of your letter? A. It should 
be here; I kept all of those. The only letter I know is 
missing is one I wrote about 1946. They refer to my letter 
of the 25th. 

Q. This letter dated January 31, 1940, from the Gross 
Income Tax and Store License Division of the Department 
of Treasury, Indianapolis, Indiana—did you receive that 
letter shortly after its date? A. I did. 

Q. Now, it refers to a letter of January 25, 1940. Do 
you have that letter with you today that you addressed to 
that taxing authority in Indiana. A. I thought it 
29 was in this file. We don’t seem to find it. 

Q. Do you remember the substance of that letter of 
January 25, 1940? 


32 The Witness: My letter was an inquiry as to non¬ 
liability for income tax in Indiana, having been 

claiming legal- 

The Board: Leaving out the reason, just state the sub¬ 
stance of the letter. If you had done that, stop. 

The Witness: My letter was an inquiry as to my 

33 liability for income tax in Indiana. 

The Board: All right. 

The Witness: As a non-resident, claiming legal resi¬ 
dence in Indiana. 
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By Mr. Hilland: I 

Q. All right, in the letter which, you wrote, what did 
you state about the place of your legal residence, if any¬ 
thing? A. I stated it was 711 South Center Street, Terre 
Haute, Indiana; that I had heard that there was—the in¬ 
come tax law was amended and did it change my status 
in any way? j 

Q. Now, in reply to that letter, did you receive the 
letter dated January 31, 1940? A. That is right. 

Q. You received that letter? A. I did. 


34 (Whereupon, the said document was marked Peti¬ 
tioner^ Exhibit 3, and received in evidence.) 

By Mr. Hilland: | 

i 

Q. Now, can you identify the rest of these letters, being 
five in number? A. I can, yes. 

Q. Did you receive the originals of those from the same 
taxing authority out in Indiana? A. I did. 

Q. And are the carbon copies letters that you wrote to 
that taxing authority? A. They are. 

35 (Whereupon, the said documents were marked 
Petitioner’s Exhibits 4, 5, 6, 7, and 8 respectively, 

and received in evidence.) 

Mr. Hilland: Now, your Honor, I want to offer in evi¬ 
dence a certified copy of the Board of Registration, V^go 
County Courthouse, Room 310, Terre Haute, Indiana, 
showing Miss Arbaugh has been a registered voter there 
since January 24, 1934. 


(Whereupon, the said document was marked Petitioner’s 
Exhibit 9 and received in evidence. 

By Mr. Hilland: i 

Q. Miss Arbaugh, at the time you left Indiana and came 
to the District of Columbia, did you have any intention to 
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abandon your domicile or legal residence in Indiana? A. I 
did not have. 

Q. Since that time, up to the present time, have yon 
had any such intention? A. I have not. 

• ••••••• • • 


36 Q. Since that time, have you had any intention of 
acquiring a domicile or a legal residence in the 

District of Columbia? A. No. 

Q. Your answer was- A. I have not. 

Q. On December 31, 1945, were you domiciled in the 
District of Columbia? 

Mr. Updegraff: I object. 

The Board: Sustained. 

By Mr. Hilland: 

Q. On December 31, 1946, were you domiciled in the 
District of Columbia? 

Mr. Updegraff: I object. 

The Board: Sustained. 

Mr. Hilland: I want to make an offer of what her answer 
would be. Ifwould be, it is not. 

Mr. Updegraff: I object to the witness making any 
answer to that question, your Honor; it is a legal conclu¬ 
sion. 

The Board: He can make a proffer. 

Mr. Hilland: The proffer is, of course, if she had been 
permitted to answer, her answer would be, she was not. 
The Board: I am excluding the offered testimony. 

Mr. Hilland: Yes, sir. Your witness. 

37 Cross Examination 

By Mr. Updegraff: 

Q. Miss Arbaugh, do you know what the term “legal 
residence” means? A. I have my own understanding. 

Q. Do you know what the term “domicile” means? A. 
Well, there seem to be legal distinctions. 
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Q. Do you or don’t you? A- Yes. I think I know, ac¬ 
cording to the law. 

Q. What does the term “legal residence” mean to you? 
A. Legal resident of Indiana? 

Q. Just the term “legal residence”? A. Legal resL 
dence to me means a citizen with voting privileges, fran¬ 
chise. | 

Q. And what does the term “domicile” mean to you? 
A. Well, I can’t define that according to the law; but as a 
understand it, it is synonymous with my claim to legal 
residence in Indiana. 

_ I 

Q. When was the last time you have been to Indiana ? 
A. In April of May, 1937. 

Q. Do you have any relatives in Indiana? A. No. 

Q. You don’t ever expect to go back to Indiana to live? 
A. I have no expectations to go anywhere. I have no 
expectations, further, to stay here. I have no expec- 
38 tations of any kind. 

Q. But you don’t intend to go back to Indiana to 
live? A. If it should suit my purposes to go there, I 
would. 

Q. You haven’t had any intention of going back to In-i 
diana to live since 1939, have you? A. I have not had 
any intention of going anywhere, any more than I have 
had any intention of staying in the District. 

Q. Where do you consider your home to be? A. Mv 
home is where I am. 

Q. And where are you ? A. I am residing in the District. 
It is right here. 1803 Biltmore Street. 

Q. And your home has been in the District of Columbia 
since 1936? A. August. 

Q. Will you answer the question? A. Yes. 

• ••••••• • • 

i 

58 The Board: Is all this upon the admissibility of 
secondary testimony as to the letter of January 25,1 

1940? 
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Mr. Hilland: Yes, your Honor. 

The Board: It is not necessary to go any further on that. 
I am going to admit it. 

Mr. Hilland: All right. Now, I won’t go any further, 
then, your Honor, in that connection. I would like to have 
an opportunity to recall Miss Arbaugh on one point. 


59 Direct Examination 

By Mr. Hilland: 

Mr. Hilland: Mr. Updegraff, do you have the original 
of a letter dated April 15, 1942, from Miss Arbaugh to 
the Assessor? 

•By Mr. Hilland: 

Q. Miss Arbaugh, is that your signature? A. It is. 
Mr. Hilland: I offer that in evidence. 

Mr. Updegraff: I have no objection. 

The Board: Mark it. 

(Whereupon, the said document was marked Petitioner’s 
exhibit No. 11 and received in evidence.) 

Mr. Hilland: That is all, your Honor. 

The Board: Any further testimony, Mr. Updegraff? 
Mr. Updegraff: I don’t believe so, but I would like to be 
sure, your Honor. 

By Mr. Updegraff: 

Q. Miss Arbaugh, for the years up to and including the 
calendar year 1944, you filed District of Columbia Income 
Tax returns with the exception of the year 1939, did you 
not? A. I think so. 

60 Q. What is your answer? A. Without the papers 
before me, I can’t be sure of the dates. 

Q. I hand you what purports to be income tax returns 
. of Dorothy Arbaugh, 1803 Biltmore Street, Northwest, 
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Washington, D. C. for the calendar years 1940, 1941, 1942, 
1943, and 1944; and ask you if they are your returns filed 
with the District of Columbia Assessor’s Office? A. They 
are. 

• i 

Mr. Updegraff: I offer them in evidence. 

The Board: Objection? 

Mr. Hilland: No objection. 

The Board: Mark them A, B, C, D, and E 

^ ^ . ! 

(Whereupon, the said documents were marked Respond¬ 
ent’s Exhibits A, B, C, D, and E respectively and received 
in evidence.) ' 
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SUMMARY OF ARGUMENT 


Petitioner has had her only residence and “home” in the^Dis- 
trict since 1936. She does not intend to return to Indiana to live. 
Petitioner has not had any such intention for many years, in¬ 
cluding. the tax years involved. - f 

Petitioner denied liability for Indiana income taxes because she 
was a resident of die District and intended to pay die District 
income tax as long as the District remains her (dace of residence. 
It was not until the year 1942, after petitioner finally ceased to re¬ 
sist payment of the Indiana tax, that petitioner protested payment 
of the District income tax. Thereafter, for three years, petitioner 


voluntarily and without protest filed District returns and 
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the District tax. Subsequently, petitioner failed to file District 
retains for the years 1945 and 1946 and the Assessor made defi¬ 
ciency assessments therefor. Such assessments are the ones in 
controversy on this appeal. 

The Board’s finding of fact that petitioner has not at all times 
since coming to the District in 1936 intended to return to Indiana 
and resume her former home there, and that on the tax dates in¬ 
volved she was a resident pf the District, is correct and should 
not be disturbed. 

Under applicable cases decided by the Supreme Court of die 
United States and this Honorable Court, and others, petitioner 
was domiciled in the District on the tax dates involved, and the 
derision of die Board of Tax Appeals should be affirmed. 

ARGUMENT 

Petitioner was Domiciled in the District on the Tax Dates and 
_was Laible for the Taxes Assessed. 

* _ ' , * * 

The record clearly shows that petitioner has had her only 
residence and “home” in the District since 1936, and that she 
has no ties or interests of any kind elsewhere. The only basis 
for petitioner’s contention that she is not liable for the income 
tax involved is that she claims a “legal residence” in Indiana, 
from whence she came to the District. To the petitioner the 
term “legal residence” means “a citizen with voting privileges” 
and the term'“domicile” means the same thing (App. 7, 19). 

„ Petitioner has not had any intention of returning to Indiana 
to live since 1939. Her “home” has been in the District since 
1936, and she has no expectations of going anywhere. (App. 

is.) 

* • * » * ^ # 

On August 18, 1941, the Director, Gross Income Tax Divi¬ 
sion of Indiana wrote a letter to petitioner stating, in part, 
that “In making a survey of your gross income tax returns; we 
do not find returns filed for the year 1940” (Tr. 86). . The 
letter was not answered, and the Director wrote another letter 
to petitioner on September 23, 1941, in which he stated, in 
part (Tr. 87): . i 
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“To date we have not received reply from you and 
in order to clear our records in this Division, we 
would like to have you advise us if Indiana is your 

legal address and residence/ 7 

■ 

- 

Petitioner, in a letter dated September 26, 1941, in response i 
to the aforesaid letters from the Director advised the latter 
that “I still do not believe that I am liable for the income tax 
in Indiana 77 and that “I paid an income tax for 1940 in the 
District of Columbia and I expect to continue paying that 
tax as long as the District remains my place of residence 77 
(Tr. 88). 

Petitioner continued to resist payment of the income tax 
claimed by Indiana, and it was not until January 30, 1942, j 
that she finally sent income tax returns to the Indiana author¬ 
ities for the years 1940 and 1941, together with a check for 
the taxes and penalties claimed (Tr. 84, 90). In doing this 
petitioner stated that “it appears that it would be useless for! 
me to protest payment of the tax 77 (Tr. 90). 

- Prior to petitioners controversy with the Indiana income! 
tax authorities as above set forth, petitioner had voluntarily, 
without protest, filed her District of Columbia income tax| 
return for 1940 and paid the tax computed therein (App. 20, 
21; Tr. 95). It was not until April 15, 1942, that petitioner 
protested filing District income tax returns and payment" of 
District income tax. Such protest was made with respect to 
the years 1940 and 1941 (Tr. 94). Thereafter, petitioner, 
voluntarily and without protest, filed District income tax re¬ 
turns for the years 1942,1943 and 1944, and paid the taxes due 
(App. 20, 21; Tr. 99-104). Petitioner did not file District in¬ 
come tax returns for the years 1945 and 1946 (the years here 
in question) and the Assessor made deficiency assessments 
for those years (App. 6). 

Based upon the evidence adduced by the parties (Tr. 17- 
104) the Board of Tax Appeals made findings of fact (App.; 
4-7). The ultimate finding was that (App. 7): j 

• “11. Petitioner has not at all times since coming to 
the District of Columbia in 1936 intended to return 








to Indiana and resume her former home there, and 
on December 31,1945 and December 31,1946 she was 
a resident of the District of Columbia.” 


The Board’s finding of fact, quoted above, is fully supported 
by the evidence, particularly the testimony of the petitioner 
(App. *18, 19). Such finding is clearly correct, rather than 
clearly erroneous, and accordingly should not be disturbed on 
appeal. Connecticut Avenue Cafe v. District of Columbia, 

U. S. App. D. C._,_F. 2d_, No. 9665, decided 

June 1, 1948. 

. The Board concluded as a matter of law that petitioner, 
“having been domiciled in the District of Columbia on Decem¬ 
ber 31,1945 and December 31, 1946, was liable for District of 
Columbia income taxes for those years” (Tr. 7) under the 
statute involved (Sec. 2(a), of the District of Columbia In¬ 
come Tax Act of 1939, 53 Stat. 1087; Sec. 47-1502(a), D. C. 
Code 1940), and entered a decision accordingly. (App. 10). 
It is clear to us that the Board was correct, and rightly decided 
this case, under the following authorities: 


District of Columbia v. Murphy, 314 U. S. 441, 86 
L. ed. 329, 62 S. Ct. 303; 

Texas v. Florida^ 308 U. S. 398 ; 83 L. ed. 817, 59 S. 

: Ct. 563, 121 A. L. R. 1179; 

Pace v. District of Columbia, 77 U. S. App. D. C. 332, 
135 F. 2d 249, affirmed 320 U. S. 698, 88 L. ed. 408, 
64 act 406; 

Beedy v. District of Columbia, 75 U. S. App. D. C. 
289,126 F. 2d 647; 

Rogers v. Rogers, 76 U. S. App. D. C. 297, 130 F. 2d 
905* 

Mitchell v. Delaware State Tax Com’r, 42 A. 2d 19. 


Counsel for petitioner urges that a portion of the Board’s 
Finding of Fact No. 8 required the Board to conclude that 
jjetitioner was not domiciled in the District on the tax dates 
involved. If this were so, there would have been no need 
for other findings, and particularly Finding of Fact No. 11 
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quoted above. But it is quite clear what the Board had in 

a * "j\ \ 

mind with respect to Finding No. 8. Although the Board 
said that when petitioner left Indiana and came to the District 
she did not have any intention to abandon “her domicile or 
legal residence in Indiana” or have any intention to acquire _ ; 
“a domicile or legal residence in the District”, the Board . * 
pointed out that, to the petitioner, the term “legal residence” ' 
meant “a citizen with voting privileges, franchise,” and that 
the term “domicile” was “synonymous with her claim or l^gal 
residence in Indiana.” ' In other words, the petitioner merely 
had no intention of losing her right to vote in Indiana. 
Whether one votes or has the right to vote where he cla i ms 


domicile is relevant to determination of the place of domicile 
but that fact is only one of many relevant facts to be con¬ 
sidered. District of Columbia v. Murphy, supra. 


CONCLUSION 
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It is clear that petitioner has not had “a fixed and definite 
intent” to return and make her home in Indiana for many 
years—at least since the year 1939. She has not had any in¬ 
tention of going anywhere. Her home has been in the District 
since 1936. It is therefore respectfully submitted that, under m 
the authorities cited, the decision of the Board of Tax Appeals 
should be affirmed. 
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Vernon E. West, 
v Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, D. C., 
George C. Updegraff, 

Assistant Corporation Counsel, D. C., ~ 

Attorneys for Respondent, 

District Building. 
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